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SWITZERLAND: RECENT
CASE LAW OF THE
FEDERAL SUPREME COURT
ON FAMILY BUSINESS
SUCCESSION

Introduction

Every day, also in consideration of the de-
mographic trend and the strong innovation
in progress, more and more entrepreneurs
are confronted with the generational
change at senior management level.

The question most often asked is:“l would
like to carry out a business succession, but |
don’t know who to leave my corporate lega-
cy to” or the tax consequences linked to the

and expertise

succession are too important and hold me
back in the succession process!!

There are many proposals and the solutions
can therefore be almost endless. However,
it is necessary to foresee the succession and
anticipate organizational and structural
choices in order to avoid also significant “tax
surprises”.

Recently the Federal Court had to bow
down over a business succession between
people close to each other, starting from the
principle that the interested party wished to
make a tax-free profit.! Unfortunately, the

1 Art. 16 Para. 3 FITA (SR 642.11)
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structure of the succession meant that the
sale/donation was reclassified as a taxable
and non-exempt economic sale.

Complaint and comment process

Status in brief:

Mr. X. (father) resident in Switzerland, holds
100% of Z-CH AG in his private assets. His
son G, also resident in Switzerland, has a
100% private equity interest in Y-CH AG.
Mr. X decides to sell 50% of the shares of Z-
CH SA to the company Y-SA CH, held by his
son.The agreed price of CHF 3’100°000 was
registered with Y-CH SA as a loan received
from X.



Subsequently X. donates to his son G. 50%
of the credit for CHF 1’550°000.

In law:

The intent of the taxpayers was to make a

tax-free capital gain, thus avoiding any taxa-

tion of substance.?

In Swiss tax law, income from movable cap-

ital is taxable, in particular dividends, profit

shares, liquidation surpluses as well as the

appreciable cash benefits resulting from

holdings of any kind (including free shares,

free nominal valuation increases, etc.).3

In general, under the current tax system,

capital gains made on the realisation of pri-

vate assets are exempt from tax*. Notwith-

standing this rule, the proceeds from the

sale of an investment are considered as “in-

come from movable assets” if the following

three conditions are cumulatively fulfilled:

* atleast 5% of the share or share capital is
transferred,’

* the transfer is effected from the private to
the commercial assets of a partnership or
a legal entity in which the seller or the
transferor has a minimum holding of 50%,
and

* if the total of the consideration received
exceeds the nominal value and the capi-
tal contribution reserves of the trans-
ferred investment.6

This type of transaction is re-categorized as

tax avoidance.

According to case law, tax avoidance is pre-

sumed when?:

* a legal form chosen by the parties in-
volved is unusual or inappropriate

* it can be assumed that the chosen legal
form is misused for the sole purpose of
saving the taxes that would otherwise be
due.

* the structure chosen actually leads to a
considerable reduction in the tax bur-
den.

On the basis of these points, the Federal
Supreme Court has reclassified the sale
from“exempt capital gains” to“income from
movable capital”, since the form chosen and
the time frame of the transaction (sale
against credit and subsequent donation of
the credit) is qualified as a single economic
transaction (donation to son G. of 50% of
the shares of Z-CH SA and subsequently

Art. 16 Para. 3 FITA (SR 642.11)

Art. 20 para. 1 lett. c FITA (SR 642.11)

Art. 16 Para. 3 FITA (SR 642.11)

With the new regulations due to the corporate tax
reform (TRAF) from 01.01.2020, the 5% share will fall
Art.20a para. 1 lett. b FITA (SR 642.11)

DTF 138 11 239 E. 4.1 pag. 143 et seq.
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contributed to Y-CH SA at market values).
The taxation on transposition was calculat-
ed as follows:

Value of the consideration:

CHF 1'550'000 (or 25% of the
market value of
Z-CH SA)

./.nominal value

of the transferred capital

CHF — 625'000 (total share capital
5’000 shares with a
nominal value
of CHF 500 x 25%)

Total taxable

income

CHF 925'000

Conclusion

In the transfer of companies, even in the
area of succession, other decisive factors
can take over, such as, for example, the tax
burden.

Business transfers are carefully monitored
by the tax authority. It is therefore appro-
priate to plan carefully to avoid the cancel-
lation of any possible benefits or potenially
worsening the financial situation of the
counterparties.

SWITZERLAND: CAN
HOLDING COMPANIES
DEDUCT INPUT

TAX ON VAT?

Introduction

Companies with a corporate purpose of ac-
quiring, holding and disposing of equity in-
vestments are, from 01.01.2018, considered
as entrepreneurial activities.

This allows the taxpayer to be subjected to
VAT with the possibility of recovering the in-
put tax paid.

Participations

Equity investments are shares in the capital
of other companies, which are held as long-
term investments and which have a decisive
influence. Shares representing at least 10%
of the capital are considered holdings.2

Right to recover the input tax

There is the right to deduct the input tax in
the business environment that entitles you
to purchase, hold and sell participations.
For the determination of the deductible in-

1 Art. 10 para. 1ter of the VAT Act
2 Art.29 para. 3 of the VAT Act

put tax, the holding company can base itself
on the entrepreneurial activity of the com-
panies it holds that gives the right to the de-
duction of the input tax.

SWITZERLAND:
CONSEQUENCES FOR
VAT PURPOSES ARISING
FROM THE FINANCING
OF PREPARATION
COURSES FOR FEDERAL
EXAMINATIONS

With the entry into force of article 56a of
the law on vocational training (LFPr; SR
412.10) Federal Vocational Education and
Training Act (VPETA; SR 412.10),from 1 Jan-
uary 2018 the persons who have attended
the courses of preparation for the federal
professional examinations and the higher
federal professional examinations receive
support uniform at federal level.

As a rule, federal contributions are paid to
these people only later, i.e. after the federal
exam has been taken. In this regard it should
be noted that the costs of the courses tak-
en by third parties and paid directly to the
training institute are not financed by the
Confederation. However, the financial sup-
port paid by third parties directly to the per-
son who attended the courses does not
compromise the right to benefit, in the
sense that the federal contribution is not re-
duced according to this amount.

In the circumstances described in Section
3.6 the employer is entitled to deduct input
tax from the portion of the costs he has in-
curred. The input tax cannot therefore be
deducted from the employee’s own contri-
bution, which also includes the federal con-
tribution requested and paid by the em-
ployee.

From an accounting point of view, the em-
ployer may, if it finances (in advance) all
training or continuing education expenses,
enter the employee’s reimbursable portion
in a “Loan” account.

For further information, please contact:
giuseppe.lerose@fidinam.ch

THE NETHERLANDS:
TAX NEWS FOR 2020

On 17 September 2019 the Dutch Finance
Minister submitted to the Parliament the



draft tax law for 2020 which provides for
the introduction of several changes, includ-
ing on the income tax of legal entities,
among which we highlight:
1. The rate of corporate income tax should
be amended and established as follows:
* For 2020, equal to 16,5% on income up
to EUR 200’000 and 25% on income
exceeding this threshold;
* For 2021, equal to 15% of income up
to EUR 200’000 and 21,7% of income
exceeding this threshold.

2. The proposal to introduce, from 1 Janu-
ary 2021, a withholding tax on interest
and royalty payments made to related
companies residing in identified low tax
jurisdictions (where the income tax rate
is less than 9%) or forming part of the
blacklist drawn up by the European Union
which currently includes the following
countries:Anguilla, Bahamas, Bahrain, Be-
lize, Bermuda, British Virgin Islands, Cay-
man Islands, Guernsey, Isle of Man, Jersey,
Kuwait, Qatar, Saudi Arabia, Turks and
Caicos Islands,Vanuatu and United Arab
Emirates). Withholding tax will be equiva-
lent to the highest corporate income tax
rate which in 2021 should be equal to
21,7%. It will apply to royalty and interest
payments made by Dutch companies or
by Dutch permanent establishments of
foreign companies to related entities.

A company is considered to be related in

the following cases:

* The company receiving the payment
holds, either directly or indirectly,
more than 50% of the capital or voting
rights of the company making the pay-
ment;

* The company making the payment
holds, either directly or indirectly,
more than 50% of the capital or voting
rights of the companies receiving the
payment;

* A third-party company holds, either
directly or indirectly, more than 50% of
the capital or voting rights of the com-
pany making the payment and of the
one receiving it;

* The company that receives the pay-
ment holds, either directly or indi-
rectly, together with other companies
of the same group, a qualified interest
in the company making the payment;

* The company making the payment
holds, either directly or indirectly, to-
gether with other companies of the
same group, a qualified interest in the
company that receives the payment;
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The withholding tax will also apply in the
case of abuse, where by abuse is meant an
artificial construction that has the pur-
pose of avoiding the withholding tax. For
example, the interposition of a non-resi-
dent intermediate company in a low-tax
jurisdiction (so-called “conduit company”)
between the Dutch subject who pays
royalties or interest and the company
resident in a low-tax jurisdiction will be
considered as abusive and therefore will
result in the application of withholding
tax. The directors of the company that
pays and the company that receives the
royalties and / or interests may become
personally liable for the payment of the
withholding tax.

3. The proposal to modify, starting from 1
January 2020, the conditions that allow
the benefit of exemption from withhold-
ing tax on dividends distributed by a
Dutch company to shareholders resident
in one of the countries of the European
Union or in a country that has signed a
double taxation agreement (hereinafter
“DTT”) with the Netherlands. This pro-
posal is based on a ruling by the European
Court of Justice known as “Danish cases”.
Currently, the satisfaction of the sub-
stance criteria (“relevant substance”) by
a person resident in the European Union
or in a country that has signed a DTT
with the Netherlands is considered suffi-
cient to exclude a situation of abuse of
rights and therefore be able to benefit
from the exemption or the conventional
reduction of withholding tax on divi-
dends. With the proposed amendment,
the Dutch tax authority will have the op-
portunity to demonstrate that even a
company that meets the substance crite-
ria can be considered “abusive” and
therefore will not be able to benefit from
a reduction in the withholding tax.

4. Currently, a foreign company residing in a
black list jurisdiction, controlled by a
Dutch tax resident, in the event that it
carries out a substantial economic activ-
ity can never be considered a Controlled
Foreign Company (hereinafter “CFC”).The
new bill for 2020 will introduce the pos-
sibility for the Dutch tax administration
to reject this exception.

For further information, please contact:
fabrizio.ghidini@fidinam.ch

UNITED KINGDOM:
REAL ESTATE TRANSFER.
NEWS FOR
NON-RESIDENTS

From 6 April, the proceeds deriving
from the disposal of real estate by
non-residents are subject to the Cor-
poration Tax and the Capital GainsTax
Starting from 6 April 2019, the proceeds de-
riving from the disposal of property located
in the United Kingdom by non-resident sub-
jects are subject to taxation. In the case of
companies, corporate income tax (Corpo-
ration Tax) is applied to these earnings, in
the case of other entities the capital gains
tax (Capital Gains Tax).With this regulatory
intervention, the UK government aims to
ensure the same tax treatment for UK res-
idents and non-residents.

The scope of the regulation

The new measure concerns income deriv-
ing from the disposal of properties located
in the United Kingdom and that deriving
from indirect sales of properties located in
the country.The transfers made by non-res-
idents to companies, partnerships and trusts
that hold a property in the United Kingdom
will also be subject to taxation. Other key
points of the extension of the tax on capital
gains for non-residents are as follows: for
both direct and indirect transfers, non-resi-
dent companies are subject to the payment
of corporation tax (19%) on the realized
capital gains; non-resident investors are en-
titled, if certain conditions are met, to re-
quest a tax relief on capital gains that previ-
ously could only be enjoyed by UK
residents.

Property and land of property rich
companies

From 6 April 2019, non-residents (with
some exceptions) will be subject to tax on
capital gains deriving from the direct sales of
investments in land in the United Kingdom
and from the sale of rights or shares in legal
entities that directly or indirectly derive at
least 75% of their gross asset value from
property in the United Kingdom and hold
many properties (“property rich compa-
ny”). A company is considered “property
rich” if at least 75% of its gross market val-
ue derives from properties located in the
United Kingdom and the fee will only apply
if the owner making the sale holds more
than 25% of the investment (directly, or
through a series of other groups) in the
property in question at any time in the two



years prior to the sale.Therefore,in the case
of disposals made on or after 6 April of the
current year, capital gains tax is levied on dis-
posals made by non-residents of shares in
entities which hold real estate in the United
Kingdom. The “indirect transfers” are the
sales of shares in companies defined as
“property rich entities”, i.e. in the event that,
at the time of disposal, at least 75% of the
disposal value (for example of the shares)
derives from properties located in the King-
dom Kingdom. The other case is that in
which the non-resident party which effects
the transfer holds at least 25% of the com-
pany in question.

Collective Investment Vehicles are af-
fected by the changes

Disposals made by collective investment in-
stitutions and entities will also be subject to
tax if they fall within the definition of “prop-
erty rich”. The definition of the instruments
concerned is broad and covers most real es-
tate companies and joint venture structures
between partnerships, mutual funds and re-
al estate investment funds. The proceeds
from the sale of shares of a collective sav-
ings scheme will be subject to UK taxes,un-
less the person making the sale falls under a
specific tax regime.

For further information, please contact:
paolo.balen@fidinam.ch
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Every effort has been made to guarantee

the accuracy of the information contained

in this publication.

Nonetheless, we recommend addressing trusted
consultants for the examination relative

to each concrete case.

The information contained is not binding

in any way whatsoever and we therefore decline
all responsibility.
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